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Collective bargaining agreement – The union contract 
between the chapter and the local union, or between a 
signatory contractor and the local union.
Grievance – A claim that the collective bargaining agreement 
was violated or breached.
Contract expiration – The last day on which a collective 
bargaining agreement is effective.
The Standard Form of Union Agreement – The SMACNA | 
SMART model collective bargaining agreement.
NLRA – National Labor Relations Act – The federal statute that 
governs private sector labor relations.
NLRB – National Labor Relations Board – The federal agency 
that administers and enforces the NLRA.

KEY TERMS
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Presenter Notes
Presentation Notes
The CBA:
In many cases in the sheet metal industry, the formal parties to the collective bargaining agreement are the local union and the SMACNA chapter.  Contractors that have assigned their bargaining rights to the SMACNA chapter are covered and bound by the collective bargaining agreement as the result of that assignment.  
 
Other contractors may have signed a letter of assent, which is a short agreement in which the contractor agrees with the local union that the contractor is bound to the full collective bargaining agreement that was negotiated between the Chapter and the union.
 
It is also possible that an individual sheet metal contractor could negotiate its own collective bargaining agreement with the local union, but this isn’t very common in the industry.  

Standard Form:
The Standard Form of Union Agreement is a model collective bargaining agreement outlining labor policies of the two national organizations – SMACNA and the international union SMART.

SMACNA and SMART have worked through, and negotiated, the provisions in this model collective bargaining agreement.  And the provisions in the Standard Form are recommended for adoption by local bargaining units.

The Standard Form is available through the Labor Relations page on the SMACNA website.

You would of course need to compare your chapter’s collective bargaining agreement to the Standard Form determine which provisions of the Standard Form have been adopted by the local parties signatory to the contract, and which provisions have not been adopted.




The collective bargaining agreement…
Governs matters such as the wages, hours, benefits – and 

total package increases – of the sheet metal workers 
covered by the agreement.
Other topics include, for example, scope of work covered by 

the contract, territory covered, potential limitations on 
subcontracting, grievance procedure, and more.
Does not govern a contractor’s budget or financial 

objectives, it’s plan on how to grow the business, what 
projects to bid on, who the leaders are, or how the company 
is run.

THE COLLECTIVE BARGAINING AGREEMENT
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Presenter Notes
Presentation Notes
Collective bargaining agreement = CBA =labor agreement = union contract




The collective bargaining agreement has a stated duration – 
that is, a specific effective date and an identified expiration 
date.
     For example:  March 1, 2021, through February 29, 2024.

Prior to the expiration of the contract, the parties will engage 
in negotiations for a new contract.
o If not completed by expiration, but the parties are 

continuing to negotiate:
o Contract extension; or
o Business as usual (“working without a contract”)

CONTRACT NEGOTIATIONS
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Presentation Notes
Discuss duration.
Three years is common.  Can be two or four or even one.  

Well, presumably, as the expiration date is approaching, the Chapter and the local union are engaged in collective bargaining negotiations for a new contract.  Ideally, the parties actually reach agreement on a new contract, ratified by the membership, before the expiration date is reached. In that case, it is just continuous and seamless from the current contract to the successor contract.

But that’s not always possible.

One option is for the parties to simply extend the contract.  There are different ways to write-up a contract extension, but basically the parties are agreeing to continue the existing contract in full force and effect for some period of time while negotiations continue, and hopefully successfully conclude with a new contract.

It is not required to enter into a contract extension, and the Chapter or the union may have reasons why they don’t think it’s important to extend the contract, or maybe even they would prefer not to.

Typically in the industry, so long as the parties are continuing with the negotiating process, after crossing the expiration date, they simply operate business as usual, at least while the negotiations are still actively occurring.  The employees keep working, and the contractors continue following the terms set forth in the contract that has just nominally expired.





HOW THE PROCESS WORKS
1. Both parties come to the bargaining table with 

proposals.

 Proposals to modify or add or delete contract 
language.

 Economic changes.

 Items for discussion (not really proposals, but may 
lead to them).

THE GENERAL NATURE OF BARGAINING
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Presenter Notes
Presentation Notes
What is a “new” proposal.
“are underway”
Explain NLRB ULP case.



HOW THE PROCESS WORKS, continued
2. During the process, 

 proposals may be agreed-to (“tentative 
agreement” or “TA”).

 Proposals may be withdrawn or dropped.
 Proposals may be modified (which may lead to TAs 

or withdrawals or further modified proposals, and 
so on).

 In essence, the parties make a series of counter-
proposals and modified proposals, while also 
reaching TAs and withdrawing proposals.  

THE GENERAL NATURE OF BARGAINING
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HOW THE PROCESS WORKS, continued

 Generally start with language proposals, and later 
address economics, but this is a general rule, and 
things typically are not so clean in practice.

 This back-and-forth results in the narrowing and 
narrowing of remaining proposals until the final 
remaining proposals are addressed and ideally 
resolved.

All proposals 
made

Language 
items

Economic 
items

THE GENERAL NATURE OF BARGAINING
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Presentation Notes

Some union committee members just want to get to it.

Don’t want stuff hanging open at the end.

Once economic items are rolled out, everything else falls by the wayside, and this is bad if there are management language proposals.



HOW THE PROCESS WORKS, continued
3.  The goal.  Ideally, the end result is a 

Tentative Agreement on the entire 
contract for the membership to ratify.

• Where possible, get the Union 
committee to agree to unanimously 
favorably recommend that the 
membership vote to ratify the TA.

 Otherwise the membership will need to 
vote on a proposal made by 
management.

THE GENERAL NATURE OF BARGAINING
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Presenter Notes
Presentation Notes
Tentative agreement means that the management and union teams have agreed to the terms of a collective bargaining agreement, but the terms of have not been ratified by the bargaining unit (or sometimes approved by the appropriate management body).



Does the contract contain Article X, Section 8, from the 
Standard Form?
Yes:  Article X, Section 8 = Interest arbitration provision.  
o National Joint Adjustment Board (NJAB) determines the 

resolution to issues the parties were unable to agree 
upon.

o Union cannot strike while negotiations are ongoing, or 
while the matter is being presented to the NJAB.  Can 
only strike after NJAB wasn’t able to reach unanimous 
decision, if that’s what occurs before the NJAB.

No:  U can call a strike upon the expiration of the contract, or 
the expiration of the extension if the contract was extended

We will return to Article X, Section 8, and union strikes below.

CONTRACT NEGOTIATIONS
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One important factor when going into negotiations, and during negotiations, is whether your labor agreement contains Article X, Section 8, from the Standard Form of Union Agreement.  Article X, Section 8, is an interest arbitration provision.  If that clause is in the contract, and the local parties are unable to reach agreement on the terms for a new contract, the matter actually goes to the National Joint Adjustment Board (or NJAB) for resolution.  The parties present their respective positions on the unresolved issues to the NJAB, and the NJAB determines how those issues are resolved in that new contract.  And so a new contract actually comes out of that process.

If Article X, Section 8, is in the contract, the Union cannot engage in a strike while the negotiations are ongoing, and while the matter is being presented to the NJAB.  And they couldn’t strike at all unless someway somehow the NJAB wasn’t able to reach a unanimous decision.

But your labor agreement between the Chapter and the local union may not contain Article X, Section 8.  Not all contracts between a SMACNA Chapter and SMART local union do.

In the absence of Article X, Section 8, the union can call a strike upon the expiration of the contract, or the expiration of the extension if the contract was extended.  As mentioned, typically in the industry, as long as the parties are still engaged in active negotiations, the union will not commence a strike simply upon reaching the expiration of the contract.  That’s theoretically possible, but normally there wouldn’t be a strike until that chapter has gone as far is it can with its proposals in the negotiations, and the union membership rejects that in a contract vote. 




PER SE REFUSALS TO BARGAIN
1. Failure / refusal to “meet at reasonable times.”
2. Refusal to provide info or data to the union that it has requested 

and is entitled to receive.
3. Refusing to negotiate over a mandatory subject of bargaining.
4. Insisting upon a permissive subject of bargaining.
5. Direct dealing a/k/a bypassing the union.
6. Unilateral changes.
7. Refusal to sign an agreement that was reached.

OVERALL BAD FAITH BARGAINING 
a/k/a SURFACE BARGAINING

The overall pattern of conduct establishes that the party is trying to 
frustrate negotiations and not reach an agreement.

DUTY TO BARGAIN UNDER THE NLRA
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Presentation Notes
Standards under the NLRA for bargaining.  
It’s an unfair labor pt



Running afoul of these rules =

“bad faith bargaining” = “failure to bargain in good faith”

This would be an unfair labor practice under the NLRA.

DUTY TO BARGAIN UNDER THE NLRA

11

Presenter Notes
Presentation Notes
Standards under the NLRA for bargaining.  
It’s an unfair labor pt



DUTY TO BARGAIN
PER SE REFUSALS TO BARGAIN

1. Failure / refusal to “meet at reasonable times.”
 The parties have a mutual obligation to “meet at 

reasonable times” for collective bargaining 
negotiations.

 Problem = Simply refusing to meet, or failing to 
schedule any meetings, or being “unavailable” only on 
dates that are far apart.
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For example, demanding a union waive grievances under the old contract before meeting.
Conditioning further bargaining of waiver of strikers’ reinstatement rights.
Refusing to get back to the bargaining table unless the union stops its strike.

Caribe Supply Co., 313 NLRB 877 (1994).
In this case, the employer refused to meet unless the union agreed to various conditions, including…
Union reduce size of committee from 10 to 4 employees.
Remove terminated employee from union committee.
Withdrawal of refusal-to-bargain ULP charges.
Maximum 10 a.m. to 2 p.m. bargaining.	
Must agree to and abide by agenda during bargaining session. 




2. Refusal to provide info or data to the union that it has 
requested and is entitled to receive.
 The employer is obligated to provide the union with 

requested information that is relevant or reasonably 
necessary for the union to perform its duty as the 
representative of the employees. 

 In the context of contract negotiations:  
 Info to prepare for negotiations and to formulate 

proposals and counter-proposals while bargaining.
 Info may become relevant by virtue of positions 

taken and/or statements made across the 
bargaining table. 

Continued  

DUTY TO BARGAIN
PER SE REFUSALS TO BARGAIN
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DUTY TO BARGAIN
PER SE REFUSALS TO BARGAIN

2. Refusal to provide info or data to the union that it has 
requested and is entitled to receive, continued.
 What requested information is “relevant”? 

a. Requested information regarding employees 
represented by the union is presumptively 
relevant.

b. Pleading poverty / inability to pay.
c. Employer put it at issue by making claims at the 

bargaining table.
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Presentation Notes
Info about employees:
Demographic information exception SSNs 
Total earnings over a period 
Breakout of overtime
Total overtime paid by ER over a time
Employer policies and procedures applicable to employes, such as safety policies, uniform policy.

Inability to pay claims
NLRB v Truitt Mfg. Co., 351 U.S. 149, 76 S.Ct. 753 (1956).
“Good faith bargaining necessarily requires that claims made by either bargainer should be honest claims.  This is true about an asserted inability to pay an increase in wages.  If such an argument is important enough to present in the give and take of bargaining, it is important enough to require some sort of proof of its accuracy.  And it would certainly not be farfetched for a trier of fact to reach the conclusion that bargaining lacks good faith when an employer mechanically repeats a claim of inability to pay without making the slightest effort to substantiate the claim.”

An employer that bases its bargaining position on an asserted inability to pay the costs stemming from the union’s proposals is required to substantiate this claim by providing financial information in response to a union request for such info.
Triggered where an employer asserts a present inability to pay, or an inability pay during the term of the contract being negotiated.
Inability to pay typically equates to non-survival or going out of business.  Unwilling to pay ≠ inability to pay. 
There are no magic words.  The employer’s message must be specific enough to convey an inability to pay.  The Board evaluates the employer’s claims in the context of the circumstances of the case.   

Employer put it at issue
Statements about us being at a competitive disadvantage, and how and what that means for us as a company.
If the employer makes specific assertions in bargaining (other than inability to pay), the union is entitled to requested information to permit it to verify the employer’s claims and allow it to make counter-proposals.

For example, in Caldwell Mfg Co., 346 NLRB 1159 (2006).  The employer asserted that concessions were necessary to make the facility a viable option to locate contemplated new products and justified its proposals by claiming a need to be more competitive (e.g., by claiming that its other plants were more competitive and that production costs were lower elsewhere). The Board ordered the employer to produce info such as competitor data, labor/production cost data, and productivity info.


A-1 Door & Building Solutions, 356 NLRB 499 (2011).
 
II. JUNE 18 REQUEST FOR JOB BID INFORMATION
 
Union Representative Imus testified that the Respondent’s representatives repeatedly justified their bargaining proposals by contending that the Respondent was not competitive with other companies because of the overly generous wages and benefits it was paying unit employees under the current agreement. At one point, the Respondent orally presented the Union with the names of companies with which the Respondent believed it was not competitive. According to Imus, the Respondent discussed competitiveness in terms of its ability to “get and receive [job] bids” instead of these companies.
 
In a letter dated June 18, the Union requested specific information regarding the Respondent’s job-bidding history. The letter stated: “During negotiations the company has repeatedly stated that they were not competitive with other companies. The workers are willing to negotiate in order to make the company more competitive …. In order to negotiate responsib[ly] we need the following information to evaluate the company’s proposals.” The letter then listed 11 separate items:
(1) Copies of bids received;
 
(2) Copies of new projects bidding;
 
(3) Copies of bids that were not awarded to A-1 Door;
 
(4) The reason why A-1 Door did not receive the bid;
 
(5) What company was awarded the bid, not received, and why;
 
(6) How much lower was the competition on each bid not received;
 
(7) Were there any dates A-1 Door was too busy, and turned away bids, if so when;
 
(8) Copies of jobs that you were doing, but now are awarded to another company;
 
(9) Copies of bids or jobs A-1 Door was removed from and the reason for removal;
 
*502 (10) Copies of bids not submitted due to contractors insurance requirements;
 
(11) Copies of bids not submitted due to a lack of production ability.11
 
 
The Respondent answered, in a letter dated June 20, that it would not provide any of the requested information. It contended that the requested information was not relevant and that it either did not exist or was confidential.
 
The judge found that the Respondent violated Section 8(a)(5) and (1) by refusing to provide all information requested in the June 18 letter. The Respondent excepts, contending, among other things, that the General Counsel failed to establish the relevance of the information. For the reasons discussed below, we reject the Respondent’s argument and adopt the findings of the judge.12
 
**5 As the judge observed, the Board has held that the type of job-bidding information requested by the Union is not presumptively relevant. When there has been a showing of relevance, however, the Board has consistently required the production of similar information, including information concerning competitors, labor costs, production costs, restructuring studies, and income statements. See E. I. du Pont & Co., 276 NLRB 335 (1985); E. I. du Pont & Co., 264 NLRB 48, 51 (1982), enfd. 744 F.2d 536 (6th Cir. 1984); see also CalMat Co., 331 NLRB 1084, 1096-1097 (2000); Litton Systems, 283 NLRB 973, 974-975 (1987), enf. denied on other grounds 868 F.2d 854 (6th Cir. 1989).
 
We find that the General Counsel established that the job bid information was relevant. That information would have assisted the Union in evaluating, and responding to, the Respondent’s repeated claim that it could not compete for contracts against other specifically-named companies because it was paying overly generous wages and benefits to unit employees. Given those assertions, the Union was entitled to proof that Respondent was, in fact, losing contracts, and, if so, that the cause was unit employees’ wage and benefit levels rather than other factors that could not be addressed through union concessions. To this end, the Union appropriately asked for copies of the Respondent’s failed bids along with the stated reasons for their rejection, and for information that would show the differences between the Respondent’s bids and those of the winning bidders. The Union also appropriately requested information regarding instances where the Respondent did not submit bids, including facts about the Respondent’s production capacity and ability to meet the insurance requirements for different projects, so that it could determine whether the Respondent was failing to win bids for reasons that would not be affected by the wage and benefit concessions that were being demanded. For example, as the Respondent concedes in its brief, concessions by the Union would not have alleviated noncontractual competitive hurdles such as high insurance costs.
 
In these circumstances, we find that the Union “requested specific information to evaluate the accuracy of the Respondent’s specific claims and to respond appropriately with counterproposals, and that the information requested was relevant to those purposes.” Caldwell Mfg. Co., 346 NLRB 1159, 1160 (2006) (finding the union’s request for detailed information involving costs, productivity, and competitor performance to be relevant where the employer asserted that concessions were necessary in order to make a less competitive facility viable and to become more competitive in the industry); see also E. I. du Pont & Co., supra, 276 NLRB at 336 (finding production cost and competitor data to be relevant where the employer proposed a major restructuring of production jobs). Further, the Union’s request was tailored to the Respondent’s claims and did not encompass general financial data. See Caldwell Mfg., supra, 346 NLRB at 1160.13
 








DUTY TO BARGAIN
PER SE REFUSALS TO BARGAIN

3. Refusing to negotiate over a mandatory subject of 
bargaining.

 It is a failure to bargain in good faith to refuse to 
negotiate over “wages, hours, and other terms and 
conditions of employment.”  [NLRA 8(d)]

“wages, hours, and other terms 
and conditions of employment” = 
mandatory subjects of bargaining

Continued  
15



Examples of MANDATORY subjects of bargaining
Wages Scheduled work days and hours
H&W & pension Overtime and premium pay
Holidays Contract duration
Training Grievance procedure
Safety measures Subcontracting bargaining unit 

work
Work rules Drug testing of current employees
No-strike clause Health testing | mandatory 

vaccines

16



Examples of PERMISSIVE subjects of bargaining
Matters of internal union affairs, including how the union 
conducts a contract ratification vote
Industry fund contributions
Union withdrawal of pending ULP charges that it filed
Union label clause
Interest arbitration, such as Article X, Section 8
Political Action Committee or Political Action League payroll 
deductions
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Presentation Notes
Also permissive = legal liability clauses (such as a provision fixing liability for violation of a no-strike clause) and bonding provisions for payment of fringes (I believe).

Will only handle materials with union label.  Is 8(e) problem.



4. Insisting upon a permissive subject of bargaining.
 A party cannot…
 Condition additional negotiations on inclusion of a 

permissive subject of bargaining.
 Insist upon a permissive subject of bargaining to the 

point of impasse
 Require that, in order to reach a collective bargaining 

agreement, the contract must include something on a 
permissive subject of bargaining.

 Employer cannot impose lockout over permissive 
subject of bargaining, and Union cannot strike over 
permissive subject of bargaining.

DUTY TO BARGAIN
PER SE REFUSALS TO BARGAIN
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DUTY TO BARGAIN
PER SE REFUSALS TO BARGAIN

5. Direct dealing a/k/a bypassing the union.
 It is a failure to bargain in good faith for an employer 

to engage in direct dealing with employees (a/k/a 
bypassing the union).

  The principle is that, once the union has been lawfully 
certified or recognized as the representative of the 
employees, the employer must bargain with the union 
concerning mandatory subjects of bargaining, and 
cannot bargain with employees regarding such 
matters.

19



Examples of improper direct dealing:
 “At the last negotiations session, the contractors proposed 

increases of x in the first year, y in the second year, and z in 
the third year.  We are meeting again next week.  You 
wouldn’t vote to strike with this on the table, would you?

 “What two issues are most important to you and the rest of 
the crew in these negotiations.”

 “I know that you’re well-respected among the crew and have 
been talking to your co-workers.  What’s it going to take to 
avoid a strike?

 “I believe that the management team is trying to get the 
Union down to x, y, and z.   I think that would be a favorable 
contract settlement for the Union and the sheet metal 
workers covered by the contract.  What do you think?”

 20



Direct dealing general safe harbor:

It is not per se bad faith bargaining (as direct dealing) to…
Merely tell employees what has already occurred at the 
bargaining table (i.e., proposals already made and positions 
already taken by one party or the other or both).  

However, communicating this to the employees may be 
contrary to a ground rule established by the parties at the 
outset of negotiations, and violating this ground rule may be 
used as evidence in support of an allegation of overall bad 
faith bargaining.
 

21



Management may have a legitimate interest in communicating 
with the union members regarding the status of negotiations.
 If the parties can hammer out an agreement, it is often 

preferred to stand on the sidelines.
 But it may be advisable to communicate…

o If the union is delivering messages to the members during 
the course of negotiations, and the communications are 
inaccurate, one-sided, and/or hostile to management. 

o If there’s a perceived risk of contract rejection (despite 
the parties’ agreement).

o If the membership is voting on a management proposal 
(in the absence of a Tentative Agreement).

MANAGEMENT COMMUNICATIONS
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Considerations:
 Existing, controlling ground rule?
 Avoid direct dealing.
 What to say and how to say it.

o What has already been proposed | What is the proposal.
o What is the union stuck on.
o We’ve made movement and have been reasonable.
o It’s a favorable proposal (or TA) and why.
o Don’t receive pay or unemployment while out on strike.

      It  is lawful to communicate all of this.

MANAGEMENT COMMUNICATIONS
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6. Unilateral changes.
 General rule = Employer violates the law by – during 

collective bargaining negotiations – making a unilateral 
change in an existing term and condition of 
employment (i.e., a mandatory subject of bargaining).  
o There are exceptions to this rule.

24

DUTY TO BARGAIN
PER SE REFUSALS TO BARGAIN

Presenter Notes
Presentation Notes
May include COVID-related issues.



DUTY TO BARGAIN
OVERALL BAD FAITH BARGAINING a/k/a SURFACE BARGAINING
 To bargain in good faith means that the parties are 

negotiating with the aim of reaching agreement on the terms 
for a collective bargaining agreement.  

 There is a mutual obligation to engage in good faith 
negotiations with the aim of reaching a contract – as opposed 
to engaging in a course of conduct that’s aimed at frustrating 
the process and not reaching an agreement.  

 Surface bargaining = Where the totality of the parties’ 
conduct demonstrates that the party’s real purpose is to 
frustrate the bargaining process and not reach a mutual 
agreement.   (This is an unlawful failure to bargain in good 
faith.)
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Do you have Article X, Section 8?
               Yes                                                   No

• The matter is presented to the 
NJAB – interest arbitration.

• The NJAB can direct the parties 
to sign a contract that resolves 
the open issues as directed by 
the NJAB.

• The Union cannot strike unless 
and until the NJAB fails to reach a 
unanimous decision (a/k/a 
deadlock).  (Very rare.)  (Also no 
implementation and no lockout.)

PARTIES UNABLE TO REACH A NEW CONTRACT

• Continue working (with or 
without a contract extension).

• The parties could agree to take 
the contract dispute to the NJAB 
for interest arbitration.

• The contractors can attempt to 
implement their final offer upon 
reaching an overall impasse.  
(Very rare.)

• The Union can call a strike.

26



ARTICLE X, SECTION 8

27

Presenter Notes
Presentation Notes
This is followed whether X-8 is in the contact, or the parties agree to use interest arb on ad hoc basis.



1. Deadline for submissions (discussed in Procedural Rules 
and identified on web page)

2. Limit on issues that can be submitted.
• Each party can raise three issues, not including (a) wage 

fringe package, and (b) contract duration. 
3. Materials that must be submitted.

• Form and other required materials.
• Ideally jointly submitted, otherwise also provided to 

other party.

PROCEDURE BEFORE THE NJAB
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DEADLINE FOR SUBMISSIONS
2023 NJAB Dates and Information
June 12-13, 2023 in Portland, OR – The cutoff date for submissions is Monday, May 22, 2023. Submissions mailed between May 18 and May 22 must be sent via overnight mail service to the street address listed below.

September 19-20, 2023 – Location to be determined. The cutoff date for submissions is Tuesday, August 29, 2023. Submissions mailed between August 25 and August 29 must be sent via overnight mail service to the street address listed below. 

NJAB Address:
P.O. Box 220956
Chantilly, VA  20153-0956

Street Address:
4201 Lafayette Center Drive
Chantilly, VA  20151-1219
==============================

On the form:
These documents shall be jointly submitted and jointly signed by an authorized representative of the Local Union and an authorized representative of the Employer. If one party refuses to sign this document, the NJAB will consider a unilateral submission, so long as a copy of this submission has been provided to the other party.*





4. The NJAB may assign and dispatch a pair of mediators.
5. The NJAB may designate a subcommittee that can resolve 

the dispute in whole or in part.
6. The parties must be prepared to engage in bargaining 

while at the NJAB.
7. Submission / exchange of briefs in advance, and 

opportunity to present oral argument and answer 
questions.

8. Unanimous decision of NJAB is final and binding upon the 
parties, and is prepared and delivered in writing.
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DEADLINE FOR SUBMISSIONS
2023 NJAB Dates and Information
June 12-13, 2023 in Portland, OR – The cutoff date for submissions is Monday, May 22, 2023. Submissions mailed between May 18 and May 22 must be sent via overnight mail service to the street address listed below.

September 19-20, 2023 – Location to be determined. The cutoff date for submissions is Tuesday, August 29, 2023. Submissions mailed between August 25 and August 29 must be sent via overnight mail service to the street address listed below. 

NJAB Address:
P.O. Box 220956
Chantilly, VA  20153-0956

Street Address:
4201 Lafayette Center Drive
Chantilly, VA  20151-1219
==============================

On the form:
These documents shall be jointly submitted and jointly signed by an authorized representative of the Local Union and an authorized representative of the Employer. If one party refuses to sign this document, the NJAB will consider a unilateral submission, so long as a copy of this submission has been provided to the other party.*


DECISION OF THE NJAB
The decision of the Board shall be confined to the disputed issue or issues presented to it unless withdrawn or modified by the mutual consent of the parties in writing.
A unanimous decision of the Board shall be final and binding upon the parties, reduced to writing, signed and mailed to the parties as soon as practicable after the decision has been reached. Unless a different date is agreed upon mutually between the parties or is directed by the unanimous decision of the National Joint Adjustment Board, all effective dates in the new agreement shall be retroactive to the date immediately following the expiration of the expiring agreement.
Should the National Joint Adjustment Board fail to reach a unanimous decision, the parties shall be notified immediately in writing.
There shall be no cessation of work by strike or lockout unless and until said Board fails to reach a unanimous decision and the parties have received written notification by mail of its failure, or unless the procedures have been terminated prior to a decision by the Board because of withdrawal of the issues or failure to comply with time limits which have not been waived or extended by the Board.
In the event of non-compliance within thirty (30) calendar days following the mailing of a decision of a Local Joint Adjustment Board, Panel, or the National Joint Adjustment Board, a local party may enforce the award by any means including proceedings in a court of competent jurisdiction in accord with applicable state and federal law. If the party seeking to enforce the award prevails in litigation, such party shall be entitled to its costs and attorney’s fees in addition to such other relief as is directed by the courts. Any party that unsuccessfully challenges the validity of an award in a legal proceeding shall also be liable for the costs and attorney’s fees of the opposing parties in the legal proceedings.




CONTINUE WORKING
There’s no requirement that the parties must resolve the 

contract by a certain date.  The parties can simply go past 
the expiration date, and this is true whether there is or is not 
a contract extension in place.

• Presumably the parties are continuing to bargain, or 
they’ve agreed, perhaps tacitly, to take a temporary pause 
in negotiations. 

THERE IS NO ARTICLE X, SECTION 8
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The point where “good-faith negotiations have exhausted the prospects of concluding an agreement.”  Factors include the bargaining history, the good faith of the parties during negotiations, the length of negotiations, the importance of the issue(s) as to which there is disagreement, and the contemporaneous understanding of the parties as to the state of negotiations. Taft Broadcasting, 163 NLRB 475, 478 (1967).


The unilateral changes implemented by the employer upon reaching impasse must be “reasonably comprehended” within the employer’s proposal.  Taft Broadcasting, 163 NLRB at 478.  

 In other words, the changes implemented by the employer may not be “substantially different from, or greater than, any which the employer has proposed during its negotiations.”  NLRB v. Crompton Highland Mills, 337 U.S. 217, 225, 69 S.Ct. 960, 964 (1949). 




AGREE TO SUBMIT TO NJAB
The parties may mutually agree to submit the contract 

dispute to the NJAB, even if Article X, Section 8, is not in the 
labor agreement.  

• Contact SMACNA labor relations.

THERE IS NO ARTICLE X, SECTION 8
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UNION STRIKE
Preconditions for a strike
The contract, including any contract extension, must have 

expired.
Notice requirements to FMCS and the state mediation 

agency, if applicable, must be satisfied.
The SMART Constitution states that there must be two-

thirds vote in favor of striking before a strike can occur.
The local union bylaws may include some additional 

requirement(s).
 If there was Article X, Section 8, the parties received 

notification that NJAB failed to reach a unanimous decision.
32
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Presenter Notes
Presentation Notes
ARTICLE 30, SECTION 3 — 
STRIKES
SEC. 3(a). The authority or consent of the International Association
shall not be required for a local union to call a strike following the
termination or expiration of a collective bargaining agreement.
No cessation of work through strike or otherwise shall be permitted
or ordered by a local union or any officer or officers thereof
unless it is authorized and approved at a special meeting called
for the purpose of voting on the question of whether such strike
is advisable or desirable. Notice of the time and place and purpose
of such meeting shall be given to each member and it shall require
two-thirds (⅔) vote by secret ballot of all members present at such
meeting to legally declare a strike.
In any dispute which does not arise out of a notice to terminate or to
reopen an existing collective bargaining agreement, the General President
may order and direct the local union and the members thereof to
refrain from cessation of work, or in the event of a strike, to direct the
members to return to work if, in their judgment, such strike or threatened
strike is a violation of an existing collective bargaining agreement
or this Constitution or the policies of this International Association.
288 | ARTICLE THIRTY (30)
1SEC. 3(b). When a local union strike has been approved in the manner
provided in Section 3(a) of this Article, official notice thereof shall
be filed with the General Secretary-Treasurer with the record of the
effective date of said strike, and the purpose thereof.
========================================
NJAB Procedural Rules:
Should the National Joint Adjustment Board fail to reach a unanimous decision, the parties shall be notified immediately in writing.
18
There shall be no cessation of work by strike or lockout unless and until said Board fails to reach a unanimous decision and the parties have received written notification by mail of its failure, or unless the procedures have been terminated prior to a decision by the Board because of withdrawal of the issues or failure to comply with time limits which have not been waived or extended by the Board.
In the event of non-compliance within thirty (30) calendar days following the mailing of a decision of a Local Joint Adjustment Board, Panel, or the National Joint Adjustment Board, a local party may enforce the award by any means including proceedings in a court of competent jurisdiction in accord with applicable state and federal law. If the party seeking to enforce the award prevails in litigation, such party shall be entitled to its costs and attorney’s fees in addition to such other relief as is directed by the courts. Any party that unsuccessfully challenges the validity of an award in a legal proceeding shall also be liable for the costs and attorney’s fees of the opposing parties in the legal proceedings.
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NATIONAL LABOR RELATIONS ACT

The National Labor Relations Act (NLRA) is the principal piece of 
legislation regulating labor relations in the private sector in the 
United States.
 Passed in 1935.  Amended in 1947, 1959, and 1974.
 The statute (29 U.S.C. §151 et seq.) is short.
 In almost all situations, you must turn to cases to determine 

the substantive law under the NLRA.
 New cases are (as of August 2023) going into volume 372 of 

the Board’s decisions and orders volumes.
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New cases – 
Show Volume
Explain slip opinions
Explain how on website

Bottom bullet point –
Board orders are not self enforcing.
The Board tries to obtain voluntary compliance.
Losing party before the Board can file Petition for Review with Circuit Court of Appeals.

Board may or may not bend to the circuit court’s view of LAW.  Usually NOT.

CT denies enforcement of Board’s order, but Board doesn’t change its view of the law.

I realize this sounds strange, and may even be a little hard to conceptualize, but as we go along, you will get a good feel for this.
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NATIONAL LABOR RELATIONS BOARD

 The National Labor Relations Board 
(NLRB) administers and enforces the 
NLRA.

 Primary NLRB functions:
 To conduct representation elections.
 To investigate and remedy unfair labor practices (ULPs).
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To conduct representation elections.
 
Employees principally obtain union representation through NLRB-conducted elections

To investigate and remedy unfair labor practices (ULPs).
 
  (Say nothing additional.)
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                       NLRB

 The NLRB has two major arms:

 The actual Board.

 The General Counsel.
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   Litigation:  Generally, CTA, but can be district court.
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THE BOARD
 The Board – 

 The NLRA calls for the Board to consist of five members, but the Board 
can decide cases and engage in rulemaking when it’s down to four or 
three members. 

 The Board acts as a quasi-judicial body, which decides cases and, in 
doing so, shapes and even changes the substantive law under the 
NLRA, including what does and does not amount to an unfair labor 
practice.

 The custom is three members from the President’s political party, and 
two members from the other political party.

 The Board is political, and its priorities, decisions, and actions swing 
back and forth as the result.
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As of right now,

Lauren M. McFerran, Chairman�Marvin E. Kaplan – Kaplan is the one R member�Gwynne A. Wilcox --- Term expires August 27 2023.  �David M. Prouty�
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NLRB

 The General Counsel:

 Manages the Regional offices.

 Approximately 26 Regions, and there are also 
some subregional offices.

 Investigates and prosecutes ULP cases.

 Represents the Agency in litigation.

37
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   Litigation:  Generally, CTA, but can be district court.
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What is an unfair labor practice?

• The NLRA prohibits employers and labor organizations from 
engaging in certain types of conduct.

• NLRA §8 is the source of these prohibitions.
– §8(a) = employer ULPs.
– §8(b) = union ULPs.
– §8(d) is relevant to ERs and unions.
– §8(e) applies to both ERs and unions.

• A party that has violated one of these provisions has 
committed an unfair labor practice.
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Most notable unfair labor practices
• Failure to bargain in good faith, or bad faith bargaining, is a 

ULP in violation of §8(a)(5) for the employers or §8(b)(3) for 
the union.

• An employer that interferes with employees’ rights under the 
NLRA commits a violation of §8(a)(1) of the NLRA.

• An employer that retaliates or discriminates against an 
employee for union activities or support, or for engaging in 
concerted and protected activities, violates §8(a)(1) of the 
NLRA, and possibly §8(a)(3).
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Most notable unfair labor practices
• A union owes a duty of fair representation to the employees 

who are represented by the union, and breaching this duty is 
a violation of NLRA §8(b)(1)(A).

• A union that engages in unlawful secondary picketing violates 
§8(b)(4).

• It is a violation of §8(e) for a union and a company to enter 
into an unlawful “hot cargo” agreement with each other.  

40
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Presentation Notes
Breach your duty to fairly represent employees. Although your conduct is entitled to a wide range of reasonableness, you may not act arbitrarily, discriminatorily, or in bad faith. "Bad faith" means fraud, deceit, or dishonesty.

Your union has the duty to represent all employees - whether members of the union or not-fairly, in good faith, and without discrimination. This duty applies to virtually every action that a union may take in dealing with an employer as your representative, including collective bargaining, handling grievances, and operating exclusive hiring halls. For example, a union which represents you cannot refuse to process a grievance because you have criticized union officials or because you are not a member of the union. But the duty does not ordinarily apply to rights a worker can enforce independently - such as filing a workers' compensation claim - or to internal union affairs - such as the union's right to discipline members for violating its own rules.



Interfering with employees’ rights under the NLRA.
Examples:
 Discriminating or retaliating against employees based on their 

union activities or support – e.g., filing grievances and/or 
participating on the Union’s bargaining team.

 Discriminating or retaliating against employees based on their 
concerted and protected activity. 

Maintaining a workplace policy that interferes with 
employees’ exercise of rights protected by the NLRA.
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Maybe give examples of 
Confidentiality
No-Solicitation

Find a couple of other examples where overturned.  


Employer policies or practices will be found to violate the NLRA if they either (1) expressly restrict employees’
exercise of their Section 7 rights, or (2) “reasonably tend to chill employees in the exercise of their Section 7
rights.” Lafayette Park Hotel, 326 NLRB 824, 825 (1998). Section 7 provides that employees have “the right of
self-organization, to form, join, or assist labor organizations, to bargain collectively through representatives of
their own choosing, and to engage in other concerted activities for the purpose of collective bargaining or other
mutual aid or protection.”
The NLRB’s current analytical framework to determine whether an employer’s policy is lawful is set forth in Lutheran
Heritage Village-Livonia, 343 NLRB 646 (2004). As a starting point, if the policy explicitly restricts activities
that are protected by Section 7, it will be deemed unlawful. If the workplace rule does not explicitly restrict
activities protected by Section 7, the Board applies the following three-prong test:
1. Would employees “reasonably construe” the language to prohibit Section 7 activity?
2. Was the rule promulgated in response to Section 7 activity?
3. Has the rule been applied to restrict Section 7 activity?
Generally, problematic policies include confidentiality polices that restrict employees from discussing personnel
information, such as discipline, wages, and benefits, or talking to third parties about workplace issues (including
policies that contain a blanket statement prohibiting employees from making derogatory statements about the
employer or supervisors). The NLRB also scrutinizes social media policies, as well as policies or directives to the
effect that workplace investigations or disciplinary actions must be kept confidential. It is very important to understand
that this is not an all-inclusive list of policies that are scrutinized by the Board and deemed unlawful. In
fact, there are a myriad of different types of policies that the Board has declared unlawful under the first prong
set forth above.
Social Media Restrictions. Generally employees are engaging in protected concerted activity when they discuss
the terms and conditions of their employment with fellow employees on social media sites such as Twitter and
Facebook. Accordingly, rules that reasonably could be interpreted by employees to limit their rights to discuss
compensation, personnel issues, or to criticize or discuss their terms and conditions of employment, will be found
to be unlawful.
No-Solicitation/No-Distribution. The Board long has targeted overbroad no-solicitation and no-distribution
policies. Generally, an employer may only prohibit employees from soliciting during working time, and may
only prohibit employees from distributing literature during working time and in work areas. Republic Aviation v.
NLRB, 324 U.S. 793 (1945).
Moreover, an employer that wishes to deny off-duty employees access to its premises may only do so on a limited
basis. Specifically, an employer can only deny off-duty employees access to the interior of the facility and working
areas, and only if the rule is disseminated to all employees and applies to off-duty employees seeking access to
the facility for any reason. Tri-County Med. Ctr., 222 NLRB 1089 (1976). An employer may not deny off-duty
employees entry into parking lots, gates, and other outside non-work areas, absent specific business reasons.
Email. An employer may not prohibit its employees from all non-business use of its email system. Purple Communications,
Inc., 361 NLRB No. 126 (2014).
Authorities
•



NLRA §7:
Employees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to 
engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, and 
shall also have the right to refrain from any or all of such 
activities[.]
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Prohibited discrimination / retaliation under the NLRA

In general:

Unlawful to interfere with / restrain employees from …
Unlawful to retaliate / discriminate against employees for…

…union support, activities, membership.  §8(a)(3).
“…engag[ing] in other concerted activities for … mutual aid or 
protection.” §8(a)(1).
...participating in an NLRB case.  §8(a)(4).
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Common forms of scrutinized employer conduct:
(1) Terminating employees or sending them back to the hiring 

hall.
(2) Other forms of negative changes (e.g., change in hours).
(3) Implementing / maintaining formal workplace policies.
(4) Directives / instructions given to employees (orally and/or in 

writing).
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(2) = e.g., failure to give promotion, pay decrease, pay free, reduction in hours, change in shift layoff



Discrimination / retaliation
NLRA §8(a)(4).
Unlawful for an employer to retaliate or discriminate against an 
employee for:
 Filing a ULP charge against the employer (or  union).
 Expressing the intent to file a ULP charge.
 Testifying at an NLRB representation case or ULP hearing.
 Providing an affidavit to an NLRB agent.
 Receiving a subpoena to testify at NLRB hearing.
 Attending NLRB hearing but not testifying (sans skipping-out 

of work, which is more complicated).
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Scrivener case.  The Supreme Court upheld the Board’s determination that the company violated §8(a)(4) by terminating several employees for providing sworn statements to an NLRB investigator, even though they did not file charges or testify at a formal hearing on the charge.

In Scrivener, the Court supported a broad interpretation of 8(a)(4).  This included making it clear that employee who is subpoenaed is covered.  

The Court cited with approval decisions holding that appearing at hearing but not testifying is protected. 

Where employees attend without a subpoena and without permission – the employees basically skip-out of work – I believe there is somewhat of a patchwork of cases, including some where Circuit Court refused enforcement of Board order.




NLRA §8(a)(3). 
It is unlawful to discriminate or retaliate against employees for their 
union activities or support, such as:
 Supporting union in organizing campaign.
 Handing out union flyers.
 Testifying on behalf of the union at an arbitration hearing.
 Serving as union steward.
 Filing or pursuing a grievance. 
 Serving as member of union negotiating team.
 Participating in lawful union strike and/or picketing activity.
 Wearing union apparel or insignia.
 Voting in favor of the union (individually or collectively).
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Last one—Taking away some benefit enjoyed by the group.  Not implementing a scheduled wage increase.  These would typically also be an 8(a)(5) violation.



Concerted and protected activity.

 Under §7 of the NLRA, employees have the right “to engage 
in other concerted activities for . . . mutual aid or 
protection[.]”  

 Accordingly, it is a violation of the NLRA (§8(a)(1)) to 
discipline or in some other way retaliate an employee for 
engaging in conduct that is (1) concerted and (2) for mutual 
aid or protection.
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CONCERTED AND PROTECTED ACTIVITY

This issue is implicated anytime an employer wishes to discipline 
or otherwise retaliate / discriminate against an employee for 
engaging in conduct that is in protest of or seeks to improve 
wages, hours, or other terms and conditions of employment 
(e.g., working conditions, overtime, health insurance, retirement 
benefits, personnel policies, wage rates, supervision, etc.)

 This protection applies in the union and non-union setting.
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EXAMPLES OF CONCERTED

 9 employees sign a petition, asking the company to do xyz.
 3 employees go the Director of Operations or the Vice 

President of Human Resources, and complain that ____, or 
request that ______. 
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Safety
Too much overtime
Having to work on Saturday
No AC in truck



INDIVIDUAL ACTIVITY AS CONCERTED
Collective action not always necessary.  An individual’s actions 
are concerted where they are  –
1. An honest and reasonable invocation of a right under a union 

contract [Interboro doctrine].
2. Undertaken on behalf of the employee and others 

[spokesperson].
3. The logical outgrowth of group activity.
4. Intended to initiate or induce group action.
5. Complaints made to management in the presence of other 

employees [typically].
6. “Inherently concerted” discussions amongst employees.
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An honest and reasonable invocation of a right under the union contract, regardless of whether the employee’s interpretation of the contract is correct. 
This is the Interboro doctrine from Interboro Contractors, Inc., 157 NLRB 1295 (1966).
This doctrine was later endorsed by the Supreme Court in NLRB v. City Disposal Systems, 465 U.S. 822, 104 S.Ct. 1505 (1984).

In City Disposal, the employee was terminated after refusing to drive a truck that he believed was unsafe because of bad brakes.  The contract stated:

The Employer shall not require employees to take out on the streets or highways any vehicle that is not in safe operating condition or equipped with the safety appliances prescribed by law. It shall not be a violation of this Agreement where employees refuse to operate such equipment unless such refusal is unjustified.

Brown refused to drive a truck because he thought the brakes weren’t working properly.  He did not refer to the clause mentioned above.  Employee was termed.

 Complaints made to management in the presence of other employees [typically].
This is really a subset of #4 (initiate/induce group action), at least how it’s been analyzed.
One example of this type of situation is described in the Text on page 143, discussing Wyndham Resort Dev. Corp.,. 356 NLRB No. 104 (2011) (2-1 decision).
In this type of case, it is important to engage in a detailed review of the facts, including (1) what the issue concerns and who it impacts, (2) what exactly was said by the complainer, and (3) how did the other employees respond.   

A request for help / assistance from one or more co-workers, but maybe not always. 
Yes, concerted ….. One employee asking for another employee’s help with something where there will be some coordination between them, and both of the them will benefit, even if it plainly helps the requestor much more than the requestee.
Maybe not ….. EE-1 asks EE-2 to take photo using EE-1’s phone of broken piece of equipment only used by EE-1 while EE-1 holding it for the best shot.  EE-2 takes photo.  EE-1 prints-out and gives to manager with “JUNK” written on top of page, and says “Get me a new one, now.”  EE-1 given warning for having the photo taken and for “bad attitude.”  Is asking EE-2 to take photo concerted?








MUTUAL AID OR PROTECTION (PROTECTED)
1. This obviously includes efforts to improve terms and conditions in 

the employee’s own workplace through various means, including 
raising concerns / making requests during meetings, signing a 
petition or collecting petition signatures, sending e-mails or text 
messages to co-workers and management, distributing flyers after 
work in the parking lot, sending Facebook postings to co-workers 
and management, etc.

2. Employees have the right to communicate with third parties in an 
effort to obtain their assistance in a labor dispute, or with their 
efforts to improve terms and conditions of employment (e.g., 
contacting newspapers, customers / vendors, government entities, 
and legislators, as well as posting comments on social media).  
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We are going to assume that this is during non-working time.
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INSIGNIA
 The Board has long recognized that an employee has the protected 

right to wear union insignia while at work.  In the absence of 
‘special circumstances,’ the promulgation of a rule prohibiting the 
wearing of such insignia is violative of Section 8(a)(1).”  The Ohio 
Masonic Home, 205 NLRB 357 (1973).  

– In fact, the Supreme Court affirmed that employees have the 
right to wear union insignia while at work in Republic 
Aviation.

 The same protection applies to insignia containing a message or 
slogan that is otherwise subject to coverage by the mutual aid or 
protection clause.  
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Employees generally have the right to wear union insignia 
(buttons/stickers, T-shirts) at work, absent special 
circumstances.
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Special Circumstances

Employer’s burden.  It is the employer’s burden to establish special circumstances.  
Balancing test.  Where the employer relies upon special circumstances, the Board balances the employee’s right to engage in protected activities against the employer’s right to maintain discipline or achieve other legitimate business objectives.  Case-by-case analysis that depends upon all the circumstances.
Look for …
Disruptive or vulgar message.
Disparagement of the employer’s product or service.
Detract from the employer’s public image (developed through a business plan and appearance rules).
Health and safety.
Potential damage to company’s equipment or product.
Customer contact does not, standing alone, permit an employer to prohibit employees from wearing union insignia. The requirement that employees wear a uniform is not, standing alone, a special circumstance.
Watch for discriminatory treatment (i.e., allowing employees to wear various other similarly conspicuous objects, but singling-out union insignia for restrictions).  And be aware of timing.  





In-N-Out Burger, Inc., 365 NLRB No. 39 
(2017).
The Board held that the restaurant 
violated §8(a)(1) of the NLRA by 
directing employees that they could not 
wear “Fight for $15” buttons in support 
of a campaign to raise the minimum 
wage to $15 per hour, and asking 
employees to remove them.
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The company’s unionized employees have 
contact with customers.  The company 
prohibited employees from wearing these 
buttons, contending that they are vulgar 
and offensive. 

          

 WTF
Where’s the 

Fairness

FTW
Fight 

to Win

55

Presenter Notes
Presentation Notes
What does FTW stand for?

This is often used as For the Win.

However, it has also been used as Fuck the World.
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WTF
Where’s the

Fairness

FTW
Fight 

to Win

AT & T, 362 NLRB No. 105 (2015).
Board (3-0):  “We find that the possible suggestion of profanity, or ‘double 
entendre,’ as the Respondent characterizes it, is not sufficient to render the 
buttons and stickers unprotected here, where an alternative, nonprofane, 
inoffensive interpretation is plainly visible and where, further, the buttons 
and stickers were not inherently inflammatory and did not impugn the 
Respondent’s business practices or product.”
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Company prohibits its 
employees (who are 
represented by CWA Local 
9003) from wearing this 
button.  Company argues, 
inter alia, that “crap” appears 
in feces font.
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AT & T, 362 NLRB No. 105 (2015).

ALJ:  “…I am unable to tell if the 
word “Crap” represents feces, 
cheese, or Cheetos.”
  

Board agrees (3-0) that the 
button, although of 
“questionable taste,” is 
protected.
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Southwestern Bell Telephone 
Co. employees wore these 
shirts to the plant after the 
second day of negotiations.  
The parties were far apart on 
many issues, including 
wages.  The company told 
employees to remove the 
shirts or wear them inside 
out.
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Southwestern Bell Telephone Co., 200 NLRB 667 (1972).
– Everyone at the hearing agreed that this phrase was capable of 
more than one interpretation, or a double meaning, and there was 
even (completely unnecessary) testimony that the word “mother” 
had been joined with another word to create an obscenity. 
 – ALJ (who was affirmed by the Board):  “In view of the controversial 
nature of the language used and its admitted susceptibility of derisive 
and profane construction, Respondent could legitimately ban the use 
of the provocative slogan as a reasonable precaution against discord 
and bitterness between employees and management, as well as to 
assure decorum and discipline in the plant.”
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What in the world is the double meaning?  There is only one.

How do you distinguish this from FTW and WTF?  Because spelled-out?  The current Board would probably find this to be unprotected. (NB)
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NOTE ON WORKPLACE POLICIES
 Obama administration = NLRB GC active issuing complaints 

against employers – both unionized and non-union – who 
maintained workplace policies that the Agency contended 
could be reasonably read by employees as prohibiting them 
from engaging in activities protected by Section 7. 

 Trump administration = Less scrutiny based on analytical 
framework adopted in Boeing Co., 365 NLRB No. 154 (2017), 
and LA Specialty Produce Co.¸ 368 NLRB No. 93 (2019).  

 Biden administration = Just decided the case of Stericycle, 
Inc., 372 NLRB 113 (2021).
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FROM BOARD:
In this case, the General Counsel alleges that the Respondent
unlawfully maintained overbroad work rules
governing personal conduct, conflicts of interest, and
confidentiality of harassment complaints.


FROM ALJ:
12. The Respondent violated Section 8(a)(1) of the Act by
maintaining a personal conduct work rule at page 30 of the
Team Member Handbook which could be understood to prohibit
employees from engaging in activities protected under Section
7 of the Act and states, in pertinent part, that “[c]onduct
that maliciously harms or intends to harm the business reputation
of Stericycle will not be tolerated. You are expected to
conduct yourself and behave in a manner conducive to efficient
operations. Failure to conduct yourself in an appropriate manner
can lead to corrective action up to and including termination
. . . Engaging in behavior that is harmful to Stericycle’s
reputation.”
13. The Respondent violated Section 8(a)(1) of the Act by
maintaining a conflict of interest work rule at page 33 of the
Team Member Handbook which could be understood to prohibit
employees from engaging in activities protected under Section
7 of the Act and states, in pertinent part, that “Stericycle
will not retain a team member who directly or indirectly engages
in the following: . . . An activity that constitutes a conflict of
interest or adversely reflects upon the integrity of the Company
or its management.”
14. The Respondent violated Section 8(a)(1) of the Act by
maintaining a retaliation work rule at page 10 of the Team
Member Handbook which could be understood to prohibit employees
from engaging in activities protected under Section 7 of
the Act and states, in pertinent part, that “[a]ll parties involved
in the investigation will keep complaints and the terms of their
resolution confidential to the fullest extent practicable.”

===========================

In sum, going forward, the Board will begin its analysis
by assessing whether the General Counsel has established
that a challenged work rule has a reasonable tendency
to chill employees from exercising their Section 7
rights. In doing so, the Board will interpret the rule from
the perspective of the reasonable employee who is economically
dependent on her employer and thus inclined
to interpret an ambiguous rule to prohibit protected activity
she would otherwise engage in. The reasonable employee
interprets rules as a layperson, not as a lawyer. If
an employee could reasonably interpret a rule to restrict
or prohibit Section 7 activity, the General Counsel has
satisfied her burden and demonstrated that the rule is
presumptively unlawful. That is so even if the rule could
also reasonably be interpreted not to restrict Section 7
rights and even if the employer did not intend for its rule
to restrict Section 7 rights.

For reasons already explained, in some circumstances
a violation of Section 8(a)(1) may require more than a
showing that an employee could reasonably interpret a
work rule to restrict or prohibit Section 7 activity. In
such cases, the Board must still evaluate the lawfulness
of a work rule in the context of the legitimate and substantial
business interests of the employer in maintaining
a specific work rule under the particular circumstances.
Accordingly, if the General Counsel carries her burden of
demonstrating that a rule is presumptively unlawful, an
employer may rebut the presumption by proving that the
rule advances a legitimate and substantial business interest
and that the employer is unable to advance that interest
with a more narrowly tailored rule.
As we have explained, prior to Boeing, it was unclear
precisely how the Board’s work-rules standard incorporated
an assessment of employer interests. Our new
standard makes explicit that the Board will consider employer
interests when evaluating the employer’s rebuttal
to the General Counsel’s showing that a rule is presumptively
unlawful.
The clarified
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Section 8(e) of the NLRA
 Section 8(e) of the NLRA provides that a multi-employer 

association, or individual contractors, cannot enter into an 
agreement with a union whereby the employer agrees to not 
handle, use, sell, or transport the products of another 
employer.

 Any time the union is seeking to get the association or the 
contractor to agree to not do business with another 
company, this is a red flag.

 Look for anything that is different from, or in addition to, 
what is set forth in Article II of the Standard Form.
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Section 8(e)—Entering a Hot Cargo Agreement. Section 8(e), added to the Act in 1959, makes it an unfair labor practice for any labor organization and any employer to enter into what is commonly called a “hot cargo” or “hot goods” agreement. It may also limit the restrictions that can be placed on the subcontracting of work by an employer. The typical hot cargo or hot goods clause in use before the 1959 amendment to the Act provided that employees would not be required by their employer to handle or work on goods or materials going to, or coming from, an employer designated by the union as “unfair.” Such goods were said to be “hot cargo” thereby giving Section 8(e) its popular name. These clauses were most common in the construction and trucking industries. What is prohibited. Section 8(e) forbids an employer and a labor organization to make an agreement whereby the employer agrees to stop doing business with any other employer and declares void and unenforceable any such agreement that is made. It should be noted that a strike or picketing, or any other union action, or the threat of it, to force an employer to agree to a hot cargo provision, or to force it to act in accordance with such a clause, has been held by the Board to be a violation of Section 8(b)(4). Exceptions are allowed in the construction and garment industries, and a union may seek, by contract, to keep within a bargaining unit work that is being done by the employees in the unit or to secure work that is “fairly claimable” in that unit. Exceptions for construction and garment industries. In the construction industry a union and an employer in the industry may agree to a provision that restricts the contracting or subcontracting of work to be done at the construction site. Such a clause contained in the agreement between the employer and the union typically provides that if work is subcontracted by the employer it must go to an employer who has an agreement with the union. A union in the construction industry may engage in a strike and picketing to obtain, but not to enforce, contractual restrictions of this nature. Similarly, in the garment industry an employer and a union can agree that work to be done on the goods or on the premises of a jobber or manufacturer, or work that is part of “an integrated process of production in the apparel and closing industry,” can be subcontracted only to an employer who has an agreement with the union. This exception, unlike the previous one concerning the construction industry, allows a labor organization in the garment industry, not only to seek to obtain, but also to enforce, such a restriction on subcontracting by striking, picketing, or other lawful actions. 	
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ARTICLE II of the Standard Form

SECTION 1.  No Employer shall subcontract or assign any of the work described 
herein which is to be performed at a job site to any contractor, subcontractor 
or other person or party who fails to agree in writing to comply with the 
conditions of employment contained herein including, without limitations, 
those relating to union security, rates of pay and working conditions, hiring and 
other matters covered hereby for the duration of the project.

SECTION 2.  Subject to other applicable provisions of this Agreement, the 
Employer agrees that when subcontracting for prefabrication of materials 
covered herein, such prefabrication shall be subcontracted to fabricators who 
pay their employees engaged in such fabrication not less than the prevailing 
wage for comparable sheet metal fabrication, as established under provisions 
of this Agreement.
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	Commentary
Section 1 applies to subcontracting of work covered in Article I at a job site.  It literally requires the subcontractor to agree in writing to adhere to the terms of the local agreement in the area which covers the work site.
Section 2 applies to subcontracting fabrication away from the job site of items that are covered by Article I.  This provision does not require that the subcontractor be signatory to the local agreement as is the case with Section 1, but it does require that the subcontractor pay the employees involved in the fabrication not less than the prevailing wage established under the local agreement.
 
It should be understood that all subcontracting of work which is not to be performed at the job site is subject only to Section 2, which means that a subcontractor cannot legally be required to be signatory to the local agreement.
The term “prevailing wage” has been defined through decisions of the NJAB as well as panel and local Joint Adjustment Board decisions to include the value of all hourly contributions in addition to the hourly wage rate.  The definition of “wage scale” contained in Article VIII, Section 7, has been applied.  Thus, the value of all hourly contributions, except industry funds, is added to the basic wage rate.

(e) [Enforceability of contract or agreement to boycott any other employer; exception] It shall be an unfair labor practice for any labor organization and any employer to enter into any contract or agreement, express or implied, whereby such employer ceases or refrains or agrees to cease or refrain from handling, using, selling, transporting or otherwise dealing in any of the products of any other employer, or cease doing business with any other person, and any contract or agreement entered into heretofore or hereafter containing such an agreement shall be to such extent unenforceable and void: Provided, That nothing in this subsection (e) [this subsection] shall apply to an agreement between a labor organization and an employer in the construction industry relating to the contracting or subcontracting of work to be done at the site of the construction, alteration, painting, or repair of a building, structure, or other work: Provided further, That for the purposes of this subsection (e) and section 8(b)(4)(B) [this subsection and subsection (b)(4)(B) of this section] the terms "any employer," "any person engaged in commerce or an industry affecting commerce," and "any person" when used in relation to the terms "any other producer, processor, or manufacturer," "any other employer," or "any other person" shall not include persons in the relation of a jobber, manufacturer, contractor, or subcontractor working on the goods or premises of the jobber or manufacturer or performing parts of an integrated process of production in the apparel and clothing industry: Provided further, That nothing in this Act [subchapter] shall prohibit the enforcement of any agreement which is within the foregoing exception.
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UNLAWFUL SECONDARY PICKETING

NLRA §8(b)(4) concerns union conduct directed at secondary 
(neutral) employers.
Primary employer – The employer with whom the  union has 
the dispute.  
Secondary (neutral) employer – Any employer that is not the 
primary employer, unless it is an ally of the primary employer.
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UNLAWFUL SECONDARY PICKETING
Examples of Primary Versus Secondary (Neutral) Distinction.

1. Union is in dispute with dairy that supplies cheese to 
McDonald’s for its cheeseburgers.  The dairy is the primary 
employer; McDonald’s is a secondary or neutral employer.

2. IBEW is in dispute with non-union electrical contractor.  The 
owner of the project or the general contractor awards a 
contract to the non-union electrical contractor.  The non-
union electrical contractor is the primary employer; the 
owner and general contractor are secondary or neutral 
employers.

In general, the union cannot picket a secondary employer.  
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UNLAWFUL SECONDARY PICKETING
 PICKETING ACTIVITY AT A COMMON SITUS –                   

VIOLATION OF §8(B)(4) OR NOT?
Common situs = Employees of primary employer work on the 
same premises as employees of secondary employer (e.g., 
construction site, strip mall, industrial office park, commercial 
office buildings).
Issue – The union engages in picketing activity at the common 
situs where both the primary employer and the secondary 
employer are located with employees.  Is this lawful primary 
picketing, or unlawful secondary picketing ?
Solution – Reserved gate system is established.  
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The bigger issue here is that, where the reserved gate is established, the sheet metal workers can use the neutral gate, and they don’t need to cross the picket line.  
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What is not picketing?
Carpenters Local 1506 (Eliason & Knuth of Arizona), 355 NLRB 797 
(2010).  [Obama Board 3-2 decision]
• Banner --- 3-4 feet high, 15-20 feet long.
• Held stationary by a couple of people.
• No one patrolling or carrying picketing signs.
• Away from entrance; no one interfering with ingress / egress.
• Directed at passing traffic, 
     not persons entering
     or leaving the premises.
• This was not picketing
     and, therefore, there was
     no violation of §8(b)(4).
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The bigger issue here is that, where the reserved gate is established, the sheet metal workers can use the neutral gate, and they don’t need to cross the picket line.  
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Sheet Metal Workers Local 15 (Brandon Medical Center) 
[Brandon II], 356 NLRB 1290 (2011).  [Obama Board 3-2 
decision]
 Inflated rat balloon on flatbed trailer.
 16-feet tall and 12-feet wide.
 “WTS” (non-union labor supply
      company) written on abdomen.
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UNFAIR LABOR PRACTICE CASES
1. An unfair labor practice case is initiated by the filing of an 

unfair labor practice charge.
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UNFAIR LABOR PRACTICE CASES
1. An unfair labor practice case is initiated by the filing of an 

unfair labor practice charge.
2. The Regional office conducts an investigation.

a. Position statements.
b. Documents and records.
c. Party-prepared witness statements or affidavits.
d. Witness affidavits taken by the investigating agent.
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ULP Cases, continued
3. The Region reviews the results of the investigation and 

decides whether it believes the charge does or does not have 
merit.

4. If no merit, the charge is withdrawn or dismissed.
a. The charging party may appeal a dismissal to the NLRB 

Office of Appeals in Washington, D.C.

72

Note—Some charges are deferred to the parties’ own dispute resolution 
process as opposed to the NLRB conducting a full investigation into the 
merits.

Note—The Union can withdraw the charge for other reasons – e.g., it agreed 
to do so as part of a contract settlement.
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ULP Cases, continued

5. If merit, then the Regional Office changes hats from 
investigator to prosecutor.  

a. A Complaint is issued, and a trial is scheduled.
b. The trial is held before an Administrative Law Judge.  

The ALJ issues a decision.
c. The ALJ’s decision is subject to appeal (called 

“exceptions”) to the Board.  The Board issues a 
decision. 

d. The Board’s decision is subject to appeal to the U.S. 
Court of Appeals.
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ULP Cases, continued

6. The Regional Office will attempt to get the charged party to 
settle rather than go to trial.
• Settlements are typically in the form of an NLRB informal 

settlement agreement or a non-Board adjustment.
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RECEIVING THE CHARGE
1. If you are the charged party, you should receive a copy of the charge 

from both the union (or the employee, if the charge was filed by an 
individual) and the NLRB. 
Initial steps—

a. Notify relevant leaders.
b. If you are going to be represented by an attorney, the attorney 

will file a Notice of Representative form.
c. The allegations identified charge form are often poorly prepared; 

ask the NLRB agent to clarify or provide additional details as to 
precise nature of the allegation(s).

d. Don’t start responding to the charge until you know and 
understand precisely what is being alleged.
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FILING THE CHARGE
1. If you are the charging party, then…

a. Make sure that the contents of the charge form are accurate and 
complete.

b. E-mail and mail the charge form to the union representative, and 
file the charge with the NLRB.

c. Ideally, you have a packet of evidence prepared to send to the 
investigating agent immediately.
o Position statement.
o Canned affidavit(s) (often but not necessarily always).
o Documents (exhibits to the position statement or canned 

affidavit(s).
d. Be prepared to present your witnesses for affidavits.
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REPRESENTATION BY AN ATTORNEY
1. Whether you are the charging party or the charged party, 

you have the right to have an attorney represent  you before 
the NLRB.

a. If you have an attorney, the NLRB agent will not 
contact you directly to ask you questions, seek your 
position, or request your evidence.  Those 
communications must go through your attorney.  

b. Based upon their expertise, the attorney can present 
the evidence most effectively, and avoid pitfalls (e.g., 
making factual admissions that prove the union’s case, 
or asserting a legal argument that is not supported by 
the case law).
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REPRESENATION BY AN ATTORNEY, continued
c. Your attorney can provide advice with respect to what 

you should or shouldn’t supply to the NLRB in response 
to their request for particular records or documents, 
taking into account how to present the best case, and 
the potential for an investigative subpoena.

d. If an employer agent or representative is going to have 
their affidavit taken by the NLRB agent, the attorney 
can be present for the affidavit.
o To make sure that favorable evidence gets into the 

affidavit.
o To make sure that the affidavit is accurate as part of 

reviewing it and making corrections.
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PRESENTING YOUR EVIDENCE
1. Position statement.
2. Documents that support your case.
3. Canned affidavits.  These can be effective, even though the 

NLRB gives them less weight.
4. Other documents requested by the NLRB??????
5. Affidavits taken by NLRB agent.

a. If you are the charging party.
b. If you are the charged party.
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